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SOVIET LAW OF INHERITANCE: II*

Vladimir Gsovskit
IV
INHERITANCE UNDER THE CIVIL CoDE AND LATER

ro. Wills. Neither the Civil Code nor any other statute sets forth
any specific requirements for capacity to make a will. Therefore, the
soviet jurists deem any person who is generally competent to enter into
legal transactions ( Civil Code, Section 8) capable of making a will.
Thus, minors under the age of eighteen years and persons adjudged
unable to manage their affairs because of mental disease or weak-mindedness do not have testamentary capacity. Likewise, a will executed by
a testator while "in a state of mind which precluded his understanding
the significance of his acts," has no validity (id., Section 3r).49
A will must be made in writing, signed by the testator, presented
by him in person at the notarial office, there certified, and entered in
the official record ( Section 42 5). In lieu of the signature of an illiterate
testator, the will must be signed by a third party to whom no property
is bequeathed under the will.50 At the time when the will is certified,
the notary determines whether the will is not contrary to law. The
testator is given a certified copy of the entry made in the notary's official records, which copy may serve instead of the original will.
Neither holographic nor privately made wills are recognized by the
soviet law.

*
t

The first installment of this article appeared in the January issue, 45 MICH. L.
REV. 291 (1947).-Ed.
First Class Diploma, 1914, University of Moscow Law School; State examinations m.c.1., 1926, Komensky University of Bratislava Law School; Ph.D., 1935,
Georgetown University School of Foreign Service. Chief of Foreign Law Section,
Library of Congress; Head of the Russian Dept., Georgetown University School of
Foreign Service; Lecturer and Research Associate, University of Michigan Law School,
1944; formerly judge and lawyer in Russia, judge in Yugoslavia, judicial official at
the Court of Appeals in Czechoslovakia.
49
2 AGARKov, BRATUS, GENKIN, SEREBROVSKY, SHKUNDIN, CIVIL LAW (in Russian, Grazhdanskoe Pr(lf)o) 293 (1944), [hereafter cited AGARKov, CIVIL LAw
(1944), cited supra, this note]; 2 CIVIL LAW, TEXTBOOK FOR THE LAW ScHOOLS OF
UNIVERSITIES, prepared by the Law Institute attached to the U.S.S.R Commissariat for
Justice (in Russian, Grazhdanskoe Pr(lf)o, Uchebnik) 457 (1938), [hereafter cited 2
CIVIL LAW (1938), cited supra, this note]; ZIMELEVA, SEREBROVSKY, SHKUNDIN,
CIVIL LAW (in Russian, Grazhdanskoe Pravo) 325 (1945).
Go Instruction of the R.S.F.S.R. People's Commissar for Justice of November 17,
1939, Concerning Notarial Offices, Sec. 55.
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The wills of soviet citizens made abroad may also be certified by the
consuls and consular agents of the U.S.S.R. 51 A captain of a seagoing
vessel may certify during the voyage wills made by persons on board
and a captain of a riverboat may certify wills of persons on board.52
Since September IS, I942, commanders of military units (regiments,
battalions, companies, batteries, and the like) may certify wills of men
in their units, and heads of hospitals may certify wills of servicemen
treated therein. 53
A testator may revoke his will without making a new one, by filing
a declaration at the notarial office (Section 426). A will drawn subsequently cancels a previous will. The dispositions of the previous will,
not affected by the new one, remain in force. The carrying out of the
will devolves upon the beneficiaries. The appointment of a special
executor is allowed, but his consent thereto must be stated in the will or
in a separate declaration appended to the will. (See, infra, Part IV, I I.)
No soviet statutory provisions deal specifically with wills made
abroad disposing of property'located in the Soviet Union. Under the
general rule stated in Section 7 of the Code of Civil Procedure, the
soviet courts, in examining- documents made abroad, shall take into
consideration the laws of the place of making, provided that such documents are permitted under the soviet law or international treaties entered into by the Soviet Union. Thus, it seems that according to the
maxim locus regit actum at least the form of wills made abroad should
be governed by the law of the place of making. However, two different
opinions were recently voiced by the soviet jurists. The authors of the
· textbook on.conflict of laws of I940, Peretersky and Krylov, think that:
Not every will made,abroad may be recognized in the Soviet
Union from the point of view of form. We recognize as a will
only written documents certified by a governmental institutiona notarial office (Sections 422 and 425 of the R.S.F.S.R. Civil
Code) ; oral dispositions _and privately executed instruments are
not wills under our law. Therefore, a will made abroad may be
recognized as valid in the Soviet Union as far as form is concerned
only in the event that it appears to be an incontestable document,
i.e., is certified by a court or governmental agency in accordance
with the rules of foreign legislation concerned. G4
51

Consular Statute, U.S.S.R. Laws 1929, text 567, Sec. 60.
Id. text 365, Sec. 59; id. 1930, text 582, Sec. 27.
53
Id. 1942, text 133 •.
54
PERETERSKY AND KRYLov, PRIVATE INTERNATIONAL LAW (in Russian)
(1940).
52

161
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Lunts, the author of a recent monograph on the conflict of laws on
inheritance, is of a different opinion. He believes:
The requirement of Section 42 5 of the Civil Code making
notarization of a will mandatory may not be applied to the testaments executed abroad if their form complies with the law of the
place of execution; the provisions of Section 7 of the Code of Civil
Procedure furnish sufficient grounds for such point of view/ 5
All these writers think that a will made abroad but relating to
property located ·in the Soviet Union may be recognized as valid if its
provisions conform to the soviet law as respects persons eligible to be
beneficiaries and limitations on the freedom of the testator, unless an
international agreement provides otherwise. Krylov and Peretersky do
not refer to any court decision in support of their opinion. Lunts refers
to Section 7 of the Code of Civil Procedure. The same author goes so
far as to claim that if part of the estate of an alien who dies on soviet
territory is located in the Soviet Union and part abroad, all of it should
come under the soviet law, because under that law the whole of the
estate is regarded as a unit. 56 In view of the restrictive character of the
soviet provisions governing testate succession, the danger involved in
such an interpretation needs no comment.
r r. Administration of estates. As has been mentioned elsewhere,
the soviet law, like the law of µiany civil law countries, construes
descent and distribution without employing the concepts of personal
representative and public administration of a decedent's estate. The
right and duty to administer the estate, and in particular to pay the
creditors, devolves directly upon the heirs or beneficiaries, as the case
may be. Only if the heirs and beneficiaries cannot be located at once,
do the authorities, viz., the notarial offices, intervene in order to ascertain who they are and in order to protect the estate. This is the purpose
of the proceedings known as the taking of measures for the protection of
the estate (Civil Code, Section 432). These measures are taken by the
notarial offices and, in Byelorussian, Uzbek, and Azarbajan soviet republics, by the people's courts. 57 They consist primarily in taking an
inventory and depositing cash, and especially foreign exchange, with
the U.S.S.R. State Bank. (See Comment 3 to Section 433.)
A curator may be appointed if there is property which needs man55

Lunts, "'Problems of the Conflict of Laws with Respect to Inheritance"
(in Russian), SoVIET STATE, No. 89, 148 (1940).
56 Id. 147.
51
1 AGARKov, CIVIL LAw 312 (1944), cited supra, note 49.
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agement. But such a curator is in no way comparable to an administrator; he manages the property entrusted to him and does not distribute
the estate. The testator may appoint an executor in his will, but the
consent of the person so appointed must be stated in the will or appended thereto.
After the expiration of six months from the opening of the succession (supra, Part IV, 8), a certificate is issued to the heirs attesting
their succession rights. Prior to the expiration of this period, such certificate may be issued only if all heirs and beneficiaries are present. ;The
heirs must present for this purpose all documentary evidence of the
fact of death and of relationship to the deceased, or the will.lis A governmental fee is charged for the issuance of such certificate, amounting
to from ro to roo rubles for estates of a value of not more than 5,000
rubles, 5 per cent of the value of the estate, if the estate amounts to
from 5,ooo to ro,ooo rubles, and IO per cent of the value if the estate
is valued at ro,ooo or more rubles. 59
r2. When the estate escheats. The state becomes the owner of the
estate or shares in it by escheat in the following cases:
(a) Where there are no heirs authorized to take the estate. Prior
to March r4, r945, the state took the estate in the absence of direct
descendants,. surviving spouse, or disabled dependents. Even then,
narrow exceptions were admitted. The Rules of r929 for Assessment
of the Estate Tax stated that such.property of deceased minors in working families ( except those classed as kulaks) as was used by them
jointly with other members of their families does not escheat but
descends to such members.eo In r934, the Commissariat for Finance
ruled that the same applies to the savings accounts of minors.61 The
succession reform of r 945 introduced substantial changes. Equally with
descendants, surviving spouse, and disabled dependents, disabled
parents may inherit; in their absence, able-bodied parents, and, in their
absence, brothers and sisters, may inherit. In the absence of these classes
of persons, any person appointed as heir by will may take the estate.
Consequently, only in the absence of the above statutory heirs and heirs
by will does the estate escheat.62
58 Instruction of the R.S.F.S.R. People's Commissar for Justice of November 17,
1939, Concerning Notarial Offices, Secs. II5-124.
59
U.S.S.R. Laws 1942, text 71.
60
R.S.F.S.R. Laws 1929, text 793, Sec. 67.
ei 2 CIVIL LAW 453 (1938), cited supra, note 49.
62
Civil Code, Sec. 433 as amended June -12, 1945, also R.S.F.S.R. Laws 1945,
text 21, Sec. I as amended by the Act of March 7, 1946, R.S.F.S.R. Laws 1946,
text 16•.
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(b) In addition to the changes under the federal Edict of March
14, 1945, further changes were enacted by the R.S.F.S.R. Edict of
June 12, 1945, although it was issued merely to codify the provisions of
the former. Prior to June 12, 1945, the language of Sections 429 and
430 of the Civil Code left no doubt that the share of an heir or a
testamentary beneficiary escheats: ( 1) if he renounces his succession
rights (supra, Part IV, 9); ,(2) if he is absent and fails to present his
claim within six months, his share being taken by the state and not by
other heirs or strangers; and (3) if the testator deprives some of the
heirs of the succession and fails otherwise to dispose of their shares.
The language of these sections was changed to the effect that, should an
heir renounce his inheritance, fail to present his claim in time, or be
deprived of succession by the testator, the unclaimed share devolves
upon the heirs by operation of law. Should the testator make clear his
wish that all his estate be distributed among his beneficiaries, such
share goes to them.
13. Disqualification of an heir. Although the Soviet Code does not
contain any provisions disqualifying an heir for moral reasons, one rule
of this nature has been established by the R.S.F.S.R. Supreme Court.
Referring to the essence and the basis of the right of succession, the
court held:
Intentional murder of the decedent punishable under the
Criminal Code deprives the perpetrator of the murder of the right
of succession to property of the murdered. 63
Thus, the centuries old rule, known in Roman Law as the senatus
consultum Macedonianum, has been recognized by the soviet court.
V

SuccEssrnN OF ALIENS AND PROPERTY RIGHTS OF SovIET
NATIONALS ABROAD
l. Rights of succession of aliens. The civil codes of the soviet republics do not contain any provisions dealing with the rights of aliens to
acquire property by succession. However, it is generally accepted that
aliens enjoy the right to inherit property in the Soviet Union from
decedent aliens or from soviet nationals alike. This opinion is sup63

R.S.F.S.R. Supreme Court, Plenary Session Ruling, June 7, 1926, Protocol
No. 9; Civil Code, official text with amendments as of September 1, 1933, with supplementary materials, published by the U.S.S.R. Commissariat for Justice (in Russian
1943) 227; 2 CIVIL LAw 457 (1938), cited supra, note 49; 2 AGARKov, CIVIL
LAw 292 (1944), cited supra, note 49.
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ported, first, by the g~neral principle that aliens enjoy the same'private
rights as soviet nationals, unless otherwise provided by a special law,
administrative order, or an international convention (Law enacting the
Civil Code, Section 8). No such special limitation on the rights of
aliens to inherit has been established thus far. Second, the Statute on
Assessment of Inheritance Tax of October 30, 1929, expressly provided that it should be applied:
To the property situated within the confines of the R.S.F.S.R.
descending by inheritance from aliens to nationals, of the U.S.S.R.
or to aliens, insofar as an agreement between the U.S.S.R. and the
respective country does not provide otherwise.64
The question arises: What law governs the descent and distribution
of an estate left by an alien in the Soviet Union, his national law or the
soviet law? The answer has far-reaching consequences, because the
soviet rules of succession are relatively restrictive. What the alien has
really needed in the majority of cases has been exemption from the
soviet law of inheritance rather than equal status with soviet nationals.
Until recently, at least, his domestic law has been unquestionably more
advantageous than the soviet law. (See, supra, Part IV, 1-5.)
Some of the sovfet writers ( the authors of the most recent soviet
textbook on conflict of law, 1940, among them) insist that succession of
aliens resi,ding in the Soviet Union comes under the territoriality principle; that is, the soviet law applies. Advocates of this opinion refer
among other things to the Statutes on Aliens of the Ukrainian and the
White-Russian Republics and to the Instruction of the R.S.F.S.R.
Commissariat for Justice, of February 23, 1923, addressed to the State
Bank.05 It is true that these statutes submit to the soyiet law the descent
of property left by an alien in Soviet Russia, and that the Instruction
states in a general way that the law of the place where the succession is
opened shall apply and this is the place where the estate is located.
64
R.S.F.S.R. Laws 1929, text 793, Sec. 5. The inheritance tax was abolished on
January 9, 1943. See supra, note 28. Prior thereto on September 10, 1933, the Council
of People's Commissars ordered that such tax should not be assessed upon property
located outside the Soviet Union whenever it devolves upon residents thereof (U.S.S.R.
Laws 1933, text 343);
65
This is the argument of MAKARov, PRECIS DE DROIT INTERNATIONAL PRIVE
D'APRES LA LEGISLATION ET DocTRINE RussEss 451 et seq. (1932). See also PERETERSKY, OUTLINE OF PRIVATE INTERNATIONAL LAW (in Russian) 108 (1925).
Against this point of view EGORIEV, LASHKEVICH, PLOTKIN, RosENBLUM, LEGISLATION AND INTERNATIONAL TREATIES OF THE U.S.S.R. AND SovIET REPUBLICS CoNCERNING THE LEGAL STATUS OF ALIEN INDIVIDUALS AND LEGAL ENTITIES (in Russian) 297 (1926).

•
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However, this argument is not conclusive. Subsequent to this legislation, other principles have in fact been applied in soviet practice both
to citizens of countries with which Soviet Russia had a divergent agreement and to citizens of countries with which Soviet Russia had none.
As a matter of fact, various principles have been applied at different
times and on different occasions. It is difficult to predict which principle
will prevail in the future. The available material permits us to conclude .
that the following- methods have been used in soviet practice in treating the estates of aliens, in addition to the territoriality principle.
Under one alternative, the estate of an alien is turned over in its
entirety to his diplomatic -or consular representative, to be dealt with
according to his national law. This method was ,provided for by the
peace treaty entered into by the R.S.F.S.R. with Latvia, August II,
r920 (Article r7, Section 3), confirmed by the commercial treaty of
June 2, r927 [Section 2, Subsection I (a)], and the protocol thereto.66
The provisions of the r927 treaty are of importance for nationals of any
country protected by the most favored nation clause. This clause is
stated in the treaty of r 92 7 with regard to all private rights [ Section
2, Subsection I (a)] . But the concluding protocol attached to this treaty
expressly provided that "the provisions of Section 2, Subsection I (a),
relating to inheritance do not affect provisions of Article r7, Section 3,
of the Peace Treaty of August I I, r 920." Thus, although agreed upon
when there was no inheritance in Soviet Russia, this clause providing
for the turning over of the entire estate of an alien to his diplomatic
or consular representative was continued after the inheritance provisions
of the Civil Code took effect. Consequently, this treatment of an estate
of an alien may be considered to be the most favorable and may be invoked by nationals .protected by the most favored nation clause.
Clauses similar to that of the I 920 treaty were included in the treaties
concluded by the R.S.F.S.R. with Lithuania, July r2, r92r (Article r3,
Section 567 ) , and Estonia, February 2, r920. 68
Another solution is that testate and intestate succession to immovables left by an alien is governed by the soviet -law, but succession to
movables is governed by the national law of the alien, his movables being turned over to the diplomatic or consular representative of his
country.
66
_¼ SBORNIK (COLLECTION) OF TREATIES AND CONVENTIONS .CONCLUDED BY
SovIET Russ1A (in Russian) 47 (1928), hereafter cited as SBORNIK, cited supra this
note; 4 id. 62, 67.
67
id. 163.
68
Id. 67. A similar clause is in the treaty with the Ukrainian Republic of February 14, 1921, Art. 7, sec. 4. Id. 71.

.¼
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This principle was stated in the declara'tion made by the soviet delegation at the International Conference at Genoa in 1922:
With regard to the succession to movables of deceased aliens,
the Russian government has authorized the diplomatic and consular representatives of the foreign countries to undertake measures
of protection of estates left by their deceased nationals, as well as
to turn over such estates to the heirs by operation of law or to the
testamentary heirs in accordance with the laws of the country of
the deceased. 69
This principle was also stated in the treaty between the Ukraine and
Estonia of November 25, 1921 (Section II), by the treaties and conventions of the U.S.S.R. with Italy, February 7, 1924 (Section II),
Germany, October 22, 1925 (Article 22, Appendix, Section 18), Norway, December 25, 1925 (Section 12), Poland, July 18, 1924 (Section 17, Subsection 2) .10
On the basis of reciprocity, similar treatment has been accorded in
two instances at least to nationals of foreign countries which had, at the
time, no agreement on the matter with the Soviet Union. Litvinoff,
then deputy Commissar for Foreign Affairs, in a memorandum replying to an 'inquiry by the Swedish minister in Moscow, wrote on March
23, 1925:
The government of the Soviet Union, in accordance with the
principle applied in international practice, is always ready to agree
that the national law of the decedent be applied to the movables
of a deceased national of either country on the basis of reciprocity,
even in the absence of a formal convention, and that his estate be
handed over to the diplomatic or consular representative of the
country of the decedent for descent and distribution according to
the law of that country. So· far as immovables are concerned, in
accordance with the same practice, the law of the place where the
p_roperty is situated must be applied. 71
Likewise, in a verbal note of April 15, 1924, the Commissariat
for Foreign Affairs informed the British Embassy concerning mov69 Materials of the Genoa·conference published by the R.S.F.S.R. Commissariat for
Foreign Affairs (in Russian) 46 (1922), quoted from MAKARov, PRECIS DE DROIT
lNTERNATIONAL,PRivE d'APRES LA LEGISLATION ET DocTRINE RussESs 453 (1932).
70
SBoRNIK 71, 169, cited supra, note 66; 3 id. II8, 44.
71 Replying note of Litvinoff, Deputy Commissar for Foreign Affairs, to the
Swedish Minister in Moscow, of March 23, 1925, quoted in EGoRIEV, LASHKEVICH,
PLOTKIN, ROSENBLUM, LEGISLATION AND INTERNATIONAL TREATIES OF THE U.S.S.R.
AND SOVIET REPUBLICS CONCERNING THE LEGAL STATUS OF ALIEN INDIVIDUALS AND
LEGAL ENTITIES (in Russian) 301 (1926).
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ables left by a deceased British national in Moscow, that "following the
general rules of international law, the Commissariat for Foreign Affairs
sees no objections to the turning over of the said property to the British
Embassy to be disposed of in accordance with the British laws." 72
This practice, approved by the soviet writers, raises a perplexing
-problem. Soviet law, in view of the abolition of private ownership of
land, has expressly repealed the division of property into movables
and immovables ( Civil Code, Section 2 I). What then would be the
criterion for the drawing of a distinguishing line between movables and
immovables for the purpose of application of this principle?
A direct answer is to be found only in the final protocol to section I I
of the convention concerning inheritance concluded with Germany on
October 12, r925, and appended to Section 22 of the consular convention of the same date. It reads:
Because the legislation of the U.S.S.R. does not recognize the
distinction between movables and immovables, the principle of application of the local law to so-called immovable (lex rei sitae) is
extended in the U.S.S.R. to the following categories of property:
buildings of any kind and building tenancy. 78
The requirement of a will made abroad but disposing of property
located in the Soviet Union is discussed supra under Part IV, IO in fine.
2. Attitude of soviet law to the enjoyment by soviet citizens of such
property rights abroad as are denied them within the Soviet Union.
This problem arises out of the fact that the sphere of property rights
protected by law in the Soviet Union is narrow in comparison with that
accorded by the laws of capitalist countries. Would then the soviet law
recognize the acquisition by a soviet citizen of such property rights
abroad as are denied him in his country, e.g., acquisition by inheritance
or contract of real property or of a large scale business? Furthermore,
does the soviet law postulate that the nationalization decrees tantamount to confiscation without indemnity and issued in the early years
of the soviet regime, should also apply to property located outside of
soviet territory? No legislative enactment offers a direct answer to these
questions. But ample statements bearing upon the first question are to
be found in authoritative administrative decrees. Being in the main in
favor of recognition of property rights acquired by soviet citizens
abroad under foreign law, these statements contain nevertheless an important reservation, viz., that the recognized rights should not exceed
72

78

Id. 297-298.
3 SBORNIK 34, cited supra, note 66.

454

MICHIGAN LAW REVIEW

[ Vol. 45

the limits of what is permissible under general concepts prevailing in
. the soviet law. Being prepared to limit, with this reservation, the effect
of soviet laws to the confines of the Soviet Union, the soviets claim
• nevertheless that the soviet decrees ordering nationalization of private
property of individuals and legal entities should apply also outside of
Soviet Russia.
·
Regarding the rights of soviet citizens, the People's Commissariat
for Foreign Affairs, in its Circular Letters of April r2, r922, No. 42,74
of July r3, r922, No. 52, 75 and October 23, r925, No. 329 76 instructed the soviet representatives abroad to protect property rights of
soviet citizens relating to property situated outside of Russia if such
rights are recognized by the local legisli,ttion, notwithstanding the fact
that no such rights are recognized in the Soviet Union. "For example,"
states Circular Letter No. 329, "a soviet consul may assist a soviet citi_.
zen in the exercise of ownership of land located in the country where
the consul is stationed, although the right of private ownership of land
is abolished in the Soviet Union." On the other hand, Circular Letters
Nos. 42 and 51 state that claims and acts, though lawful under the laws
of a foreign country but "obviously contrary to the views established in
the Soviet Union as to the limits of what is permissible," must be especially considered in each case. In view of the importance which some
European courts have attached to the Circular Letter No. 42 and the
reference to all the afore-mentioned Circular Letters as being still in
effect made in the recent soviet discussion of the conflict of laws,77
these documents need to be studied more closely. Letter No. 42 reads:
Circular 42 of the R.S.F.S.R. People's Commissariat for Foreign Affairs, of April r2, r922. 78
The legislation of any country that establishes a system of
property law has effect only within the territorial confines of that
count,ry, but within these confines it extends to all property relations irrespective of the nationality of persons involved in such
74 (1922) Vestnik (Messenger) of the Commissariat for Foreign Affairs (in Russian), No. 6, 179. EcoRrnv, LASHKEVICH, PLOTKIN, RosENBLUM, LEGISLATION AND
INTERNATIONAL TREATIES OF THE U.S.S.R. AND SOVIET REPUBLICS CONCERNING THE
LEGAL STATUS OF ALIEN INDIVIDUALS AND LEGAL ENTITIES (in Russian) 186 (1926).
75 EGoRIEv, LASHKEVICH, PLOTKIN, RosENBLUM, LEGISLATION AND INTERNATIONAL TREATIES OF THE U.S.S.R. AND SOVIET REPUBLIC CONCERNING THE LEGAL
STATUS oF ALIEN himvmUALS AND LEGAL ENTITIES (in Russian) 188 (1926).
76
Id.I 87.
77 PERETERSKY AND KRYLov, PRIVATE INTERNATIONAL LAw (in Russian) 72
( I 940) ; "The basic provisions of this circular letter are still valid.''
78 Supra, note 74.
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relations. Therefore, the regime of property rights established by
the decrees of the Russian Soviet government regulates only property relations in the territory of the R.S.F .S.R. But legal relations pertaining to property which is located outside of the territory of the R.S.F.S.R. and not connected with it, cannot be judged
outside of the confines of the R.S.F.S.R. under the Russian laws,
and they are subject to the effect of the local legislation, regardless of the nationality of the persons involved in such legal relations, even if they are Russian citizens.
Thus, if a given legal institution is, in general, recognized
under the local laws, then the fact of non-recognition of this institution by our legislation need not in itself be an obstacle in the
way of the protection of a given right by our diplomatic representatives and consulates, as a matter of general protection of legitimate interests of the Russian citizens.
This is the general rule. However, the limits within which the
protection of such rights may be extended shall also be determined
by general bases of the concept of law of the soviet State. No protection may be extended, therefore, to claims and acts which,
though legitimate under the law of the country of a person's residence, are contrary to the opinions established in the R.S.F.S.R.
as to the limits of what is permissible. This is subject to appraisal
in each individual case.
Two additional Circular Letters of July r3, r922, No. 5r, and of
March 23, r925, No. 271 79 reiterated the necessity of implementation
of the Circular Letter No. 42 by the soviet representatives abroad.
These were instructed to make contact with foreign lawyers and ascertain those of them who would agree to represent soviet citizens and to
communicate to the Commissariat the names of such lawyers, so that
the soviet citizens concerned may be given this information. A special
body of soviet lawyers was set up in the Soviet Union and attached
to the Commissariat for Foreign Affairs to prosecute the interest of
soviet citizens abroad. 80 Thus, steps were taken to bring such prosecution under the control of the soviet government. By the Circular
Letter of September 26, 1923, No. 194,81 the People's Commissariat
for Justice instructed the notarial offices not to refuse to execute and
79 EGORIEV, LAsHKEVIcH, PLOTKIN, RosENBLUM, LEGISLATION AND IN~RNATIONAL TREATIES OF THE U.S.S.R. AND SOVIET REPUBLICS CONCERNING THE LEGAL
STATUS OF ALIEN INDIVIDUALS AND LEGAL ENTITIES (in Russian) 188, 189 (1926).
80
Inyurkollegia (Body of lawyers for foreign Jaw) Moscow Neglinnaya, 12.
81
SovIET JusTICE 886 (1923); EGoRIEv, LASHKEVIcH, PLOTKIN, RoSENBLUM,
LEGISLATION AND INTERNATIONAL TREATIES (in Russian) 190 (1925).
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certify contracts, conveyances, and other instruments involving property rights abroad. It reads in part:
Property rights of R.S.F .S.R. citizens to be exercised abroad
shall be judged under the laws of the country within which they
are to _be exercised; any interposing obstacle to the free exercise of
such right would produce totally unjustified enrichment of foreign debtors and obligors to the prejudice of Russian citizens, for
which reason such citizens are fully authorized to dispose of such
rights, in particular to transfer these rights by all methods recognized by the R.S.F.S.R. Civil Code for the benefit of the
R.S.F.S.R. citizens or aliens insofar as such transfer is not prohibited by some [soviet] decree .
.When Circular Letter No. 42 became known to the European
jurists, it was brought to the attention of the European courts in the litigations involving the title to property subject to nationalization in Soviet Russia but located abroad. Circular Letter No. 42 was referred to
as evidence of the absence of any exterritorial effect of the soviet confiscatory degrees, and some of the European courts accepted this point of
view. In particular, the Commercial Tribunal of Marseilles based its
decision of April 23, I925, in Etat Russe v. Companie ROPIT among
other things upon this Circular Letter. This is the only case instituted
by the soviet government in a European court for recovery of nationalized property. The question of the territorial effect of the soviet confiscatory decrees arose mostly on actions of the pre-revolutionary owners
for recovery of their property. In the United States, at present, the
problem is vital in cases involving the so-called Litvinoff assignment.82
82 Recent leading cases: United States v. Pink, 315 U.S. 203, 62 S. Ct. 552
(1942); Moscow Fire Insurance Co. v. Bank of N.Y., 280 N.Y. 286, 848, 20 N.E.
(2d) 758, 21 N.E. (2d) 890 (1939), certiorari granted, 308 U.S. 542, 60 S. Ct. 129
(1939); reargued, 281 N.Y. 818, 24 N.E. (2d) 487 (1939) ;309 U.S. 624, 697, 60
S. Ct. 706, 60 S. Ct. 585 (1940).
The following comprehensive collections of Russian translations of the decisions
of the non-soviet courts involving application of soviet laws abroad have been published
in the Soviet Union: KELMAN, compiler, THE SoVIET LAW BEFORE THE FoREIGN
CouRTS (in Russian 1928), with bibliography; PLOTKIN AND BLUMENFELDT, compilers, CoLLECTION OF DECISIONS OF BouRGEOIS CouRTS IN SOVIET PROPERTY D,sPUTE.S (in Russian 1932); PLOTKIN, editor, CoLLECTION OF DECISIONS OF THE FoREIGN CouRTS IN D1sPUTES INVOLVING PROPERTY INTERESTS OF THE U.S.S.R. (in
Russian 1934), forms No. 2 of Documents on International Policy and International
Law, The following comprehensive surveys and digests were published outside of
Russia: Makarov, "Die Franzosische Rechtsprechung in Russischen Sachen," 7 ZEITscHRIFT FUR OsTRECHT 427 (1933); Makarov, "Obersicht der Judikatur auslandischer
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These were the facts in Etat Russe v. Companie ROPIT. ROPIT
is a Russian Steamship Company established in 1856. Some of its vessels were in ports not controlled by the soviets at the time when the
nationalization of the merchant marine was enacted by the soviet decree
of January 25, 1918. The vessels left the port before the soviets took
it, arrived at Marseilles (France) and there, on petition of the captain,
some shareholders, and French creditors, a provisional administration
was appointed by the French court. The soviet government was de jure
recognized by France on October 28, 1924, and on February 4 and rn,
192 5, a representative of the soviet government filed complaints with
the Commercial Tribunal of Marseilles against the provisional administrators of ROPIT claiming recognition of the soviet ownership of
the ships lying in French waters and belonging to the Russian Steamship Company ROPIT. Plaintiff based his claim on the soviet decree
of January 25, 1918, on nationalization of the merchant marine in
Russia and argued that this decree must apply by virtue of the recognition of the soviet government by France. Plaintiff argued further that
by virtue of this decree the Russian Steamship Company ROPIT had
ceased to exist, and asked for annullment of the order establishing the
provisional administration or at least appointment of two representatives of the soviet government to the said administration. The Commercial Tribunal of Marseilles held for the defendant by the decision
of April 23, 1925, and judgment was affirmed by. the Court of Appeals
in Aix, December 23, 1925, and the Cour de Cassation (Requets,
March 5, 1928).88 All three courts held that de jure recognition of a
government does not imply an automatic application of all the laws of
the recognized government. The court of appeals held in part:
Thus, although the fact of the de jure recognition does not any
longer permit the French tribunals to ignore the Soviet law and to
deny systematically its application 'en bloc,' this does not prevent
at all the authority of the judge to analyze in each given case, the
wording and the spirit of the Soviet law and to deny it any juridical effect when the court considers that this law is directed
Gerichte in russischen Sachen," 2 ZEITSCHRIFT FUR 0STEUROPEISCHESCHES RECHT
563 (1936).
83
Decision of the court of original jurisdiction (Tribunal de Commerce de
Marseilles), April 23, 1925, in (1925) JoURNAL DE DROIT INTERNATIONAL (CLUNET)
391-395, also (1926) SIREY, RECUEIL GENERAL, 2e partie, 1-5; decision of the intermediate appellate court (Cour d'Appel, d'Aix), December 23, 1925, in (1926)
SrREY, 2e partie, 5-6; decision of the court of last resort ( Cour de Cassation) March
5, 1928, in (1928) DALLOZ, REcUEIL PERIODIQUE, le partie 81-85.
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against the basic principles of the French political and social
order. 8 ¾
The Court 6f Cassation added the following:

If, in principle, the courts of a c;ountry, when judging ~f a
juridical situation which arose in the province of a foreign legislation, must do so by application of a foreign law, this rule, nevertheless, is binding upon the court only to the extent that application of the foreign law, or respect for rights acquired under this
law, does not disagree with those principles, or the provisions of the
national law of the court which are considered to be essential for
the public order. 85
Defining the nafronalization under the decree of I 9 r 8 as confiscation without indemnity, the courts deem the application of the decree
runs counter to the French public order.86 The Commercial Tribunal
of Marseilles quoted the first paragraph of Circular Letter No. 42 and
drew from it the following conclusion:
Thus here the agency of the U.S.S.R. which is in charge of
foreign relations has recognized that the laws enacted by the
soviets have no exterritorial effect and their enforcement may not
be extended beyond the country where they were promulgated.87
Likewise the Court of Appeals pointed out that by Circular Letter
No .. 42 "the Peoplels Commissariat reminded the ambassadors that the
laws concerning nationalization have a limited territorial effect." 88
Such interpretation, however, has been objected to by the People's
Commissariat for Foreign Affairs and the soviet writers. On October
84

( I 926) S1REY, 2e partie 6, first column.
(1928) DALLoz, RECUEIL PERIODIQUE, 1e partie, 85, left column; (1928)
RECUEIL HEPTOMADAIRE I 8 I.
86
The Court of Appeals said:
The Soviet decree on nationalization of private property in Russia including that
belonging to the foreigners, without a fair compensation to the owners, is clear confiscation in its pure aspect, an act of violence- of the state over the individual for the purpose, as is clearly stated in the Constitution of the Soviet Union, of abolishing private
property and establishing the dictatorship of the proletariat; legislation of such kind
(concerning the nationalization of property) contradicts the very fundamentals upon
which the edifice of French laws is based, which is constructed upon respect to property and inviolability of the rights which flow from it-for this reason such legislation
has no direct or indirect application in the French courts. Id.
81
(1925) CLUNET 394; (1926) S1REY, 2e partie, 5, central column.
88
L.c. supra, note 8 5.
85
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23, r925, when the appellate proceedings were pending, the Commissariat hastened to issue the following Circular Letter:
Circular Letter of the People's Commissariat for Foreign Affairs of October 23, 1925, No. 329.89
The People's Commissariat for Foreign Affairs has directed
the diplomatic mission by Circular Letter No. 42 of 1922, that the
difference between the legal systems of the soviet republics and
those of other countries should not prevent the diplomatic missions from protection of property rights of soviet citizens within
the limits of law of the country where the mission is stationed.
Experience shows that attempts have been made to interpret
Circular Letter No. 42 of 1922 presumably as a declaration of a
basic soviet rule of conflict of laws, namely, to interpret the Circular Letter to the effect that the soviet government has presumably
expressed in it its consent in principle with the rule that ;my property right of a soviet citizen or a legal entity, insofar as such rights
come under consideration abroad, should be in all instances treated
exclusively from the point of view of a certain foreign legislation.
Such construction is absolutely erroneous, and in no way may
be deduced from the above circular letter which error induces the
Commissariat to rule as follows:
r. As it appears from the Circular Letter No. 42, it does not
touch upon the questions of conflict of laws between various legal
systems. The purpose of the Circular Letter No. 42 was to determine the line of conduct of the diplomatic missions and consulates in instances where in absence of any conflict of laws between
two legislations the question of protection of such a category of
rights arises as comes totally under the effect of a certain legislation. This is clearly stated in Circular Letter No. 42 itself. As
regards the only possibly pertinent problem of conflict of laws,
viz., the instances of the use abroad of rights involving properties
situated on the territory·of the soviet republics or connected with
this territory, circular letter No. 42 points out that this problem is
not related tq the objective of the Letter.
2. The form in which the Circular Letter was issued, viz., the
form of a departmental regulation also conforms with such nature
of the Letter as not allowing any attribution to the Letter of a
character of a source of rules of conflict of laws. In reality, the objective of Circular Letter No. 42 was to make clear to the diplomatic representatives of the soviet republics abroad a rule ( which
otherwise is uncontestable in the consular practice). By this rule
89

Supra, note 76.
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the protection of property rights of their fellow citizens abroad
must be extended even in instances in which the rights of these
citizens are based upon such civil laws of the countries where the
representatives are stationed, as are not in conformity with their
domestic legislation.
For example, a soviet consul may assist a soviet citizen in the
exercise of his right of ownership of land located in the country
where the consul is stationed, although within the confines of the
U.S.S.R. private ownership 0£ land is abolished. Consequently,
here, it is only elucidated that the soviet citizens may exercise
outside of the confines of the Soviet Union rights based upon
foreign laws and that, insofar as such rights may be violated in
contravention of these laws, the soviet diplomatic and consular
representatives may render assistance to such citizen in the protection of his rights.
3. In addition to the above, Circular Letter No. 42 may not
be conceived as a rule of conflict of laws establishing the territorial
limitations of the effect of the soviet laws also for the reason that
the soviet legislation does not contain any such rule for which
reason no departmental act may be referred to as a substitute for
such rule not existent in the legislation.
In view of the foregoing, in instances where a foreign court is
bound under the domestic law to apply to the solution of a question the law of another country, nothing in the soviet legislation
prevents that in cases where a soviet republic happens to be such
other country, the laws of that republic should be taken into consideration by the given court equally with any other laws also
foreign to the given court.
You may use the present Circular Letter in any manner which
you deem appropriate in order to dispel the error in the interpretation of the Circular"Letter No. 42 that has taken place.
Prior to the issuance of Circular Letter No. 329, the soviet legal
writers either referred to Circular Letter No. 42 in a somewhat general
way implying a possibility of its broad construction 90 or suggested in a
non-committal way that its wording states too -categorical a limitation to the effect of the soviet laws and that exceptions to such limitations must be admitted.91 After the above-quoted French decisions and
the issuance of Circular Letter No. 329, the soviet writers became
90 MAKARov, BASIC PRINCIPLES OF THE PRIVATE INTERNATIONAL LAW

(in Rus-

sian) 85 (1924).
91

PERETERSKY, OuTLINE OF PRIVATE INTERNATIONAL LAW

128 (1925).

(in Russian) 118,

q
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unanimous in attacking the conclusions drawn by the French court.
Professor Kelman was the first to express this point of view in the following terms:
Naturally the Circular Letter No. 42 did not have the meaning which the French Court intentionally ascribed to it. Some
doubts which arose in connection with the wording of the circular
which is not quite clear were later authentically interpreted by the
circular of the Commissariat for Foreign Affairs of October 23,
1925, No. 329, wherein it was stated that the Circular No. 42
did not establish any rule of conflict of laws but merely indicates
that the property relations, whose objects are beyond the territory of the Soviet Union, come under the local laws even if the
persons involved are soviet nationals.92
The subsequent soviet treatises on conflict of laws vigorously deny
the conclusions drawn by the French court, insist that any limitation on
the soviet confiscatory decrees to soviet territory is not germane to
soviet law, but fail to indicate any statutory provision supporting their
view.93
It may be observed that the point of view expressed in Circular
Letter No. 329 and by Professor Kelman and others lacks logical consistency. The problem of what law shall apply to an alien with regard
to the exercise of private rights outside of his own country is a problem
of conflict of laws. If a government agency, charged with foreign
affairs, instructs its agents to protect their nationals in the exercise of
such rights abroad as are prohibited to them at home, it certainly
establishes thereby a rule of conflict of laws. Executive acts issued by
proper authorities within their jurisdiction are certainly a source of
soviet law and consequently a source of rules of conflict of laws unless
they contradict a legislative enactment. But no legislative enactment is
cited by soviet jurists which would declare principles contrary to Circular Letter No. 42. Circular Letter No. 329 does not repeal Letter No.
42 but merely seeks to apply a certain principle of conflict of laws in
some instances and to deny its application in others. Such inconsistency
does not appear to be well justified and therefore does not seem to
92

I

KELMAN, SovIET LAW BEFORE

THE

FOREIGN CouRT (in Russian) 51, note

(1928).
93

RAEVIcH, PRIVATE INTERNATIONAL LAW (in Russian) 168, 329 (1934);
KORETSKY, INTERNATIONAL EcoNOMIC LAw 88, note 6 (1927). PERETERSKY AND
KRYLov, PruvATE INTERNATIONAL LAW (in Russian) 96 et seq. (1940) devotes a
whole chapter to this problem without referring to a single soviet enactment.
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affect the cogency of the logical conclusion deduced from Circular
Letter No. 42 by the French Court.

VI
SPECIAL KINDS OF DESCENT

Marital community property. According to the Code of Laws
on Marriage, Family, and Guardianship, "the property belonging to
each spouse before marriage is separate property. Property earned by
the spouses during the marital state is common property of both
spouses." 94 Whenever the marital state comes to an end by divorce
or by decease of one spouse, this common property is to be distributed.
Thus, in case of death, the surviving spouse is entitled to his or her
share in the common marital property, in addition to sharing in the
estate. The share of the surviving spouse does not belong to the estate
and, consequently, cannot be disposed of by will. "A will made by the
deceased spouse regarding the entire community property may have
effect only respecting the property for~ing the share of the testator." 95
The size of the share of each spouse depends upon the circumstances of
the case; prima facie, it is one half and, if contested, must be determined by the court.96
It may be mentioned that the community property of husband and
wife common to Western Europe was unknown to the imperial law.
There was complete separation of property with no right of the husband to the property of the wife or to its management.97 The first
soviet Code on Marriage, Family, etc. of I9I8 also maintained separation of property, and marital community property was introduced for
the first time by the Code.on Marriage, Family~ etc. of I926.
The novelty of the institution explains why many pertinent problems, especially the extent of the limitation imposed upon a single
I.

94 R.S.F.S.R. Code on Marriage, etc. of 1926, sec. IO. Similar provisions are to be
found in the codes of other republics. The Ukrainian, White Russian, and Georgian
Codes speak more precisely of property "earned by joint labor." These codes state also
that the housekeeping and caring for the children of the one are equivalent to the income-earning labor of the other.
95 'R.S.F.S.R. Supreme Court, Civil Appellate Division; Decision, (1928) JumcrAL
PRACTICE (in Russian) No. 22.
96
CrvrL LAw 432 (1938), cited supra, note 49. ·
97 Civil Laws, Secs. 109-II8, X Svod Zakonov, Part 1, 1914 ed. Some very
limited exceptions with regard to dowry were made for two western provinces
(Poltava and Chernigov), where up to 1842 the Lithuanian Statute of 1588 was in
_force.
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spouse in disposing of property during the marriage, are not yet settled.
Only a few rules are available in this connection. Thus, under the Instruction for Notarial Offices, of November 17, 1939,95 consent of
the marital partner is required for alienation by a marr~ed person
of a house acquired after marriage, unless the house has been inherited. However, no such consent is required for alienation of building tenancies or for mortgages. Several decisions of the U.S.S.R. and
the R.S.F .S.R. Supreme Courts had held that articles for personal
use of each spouse do not belong to the marital community, such as
clothes and articl~ needed for the· exercise of a profession or trade,
unless they are articles of luxury or of special value; articles of personal
use remain separate property.99 According to a statute of November 3,
1934, sums adjudicated against one of the spouses in compensation for
embezzlement, breach of trust, larceny, and similar crimes committed
by the spouse against government, co-operative, or public organizations
may be collected from the marital community property, provided, however, that such property was augmented by the crime committed and
that not more than two years elapsed between the time when the
crime was committed and the prosecution was instituted.100
For debts made either jointly or individually by either, spouses are
liable with their community property.101
2. Inheritance in farming families. The law of inheritance as outlined in the Civil Code has only limited application to farming families.
Like the peasant household under imperial law, the farming household
under soviet law carries its pre-revolutionary features as a unit with a
community property of its own kind, regulated by the Land Code
and not the Civil Code. In contradistinction to joint ownership (Civil
Code, Section 61-6 5) a member of the farming household has no definite share in the common property but an indefinite share in the community use of it. Be siII1:ply enjoys such benefits and comforts as the
common life of the household can offer.
98
Instruction of the R.S.F.S.R. People's Commissar for Justice of November 17,
1939, concerning Notarial Offices, Sec. 3 I; Notarial Offices (in Russian) 26 (1942).
99
R.S.F.S.R. Supreme Court, Civil Appellate Division (1928), Judicial Practice
(in Russian) No. 23; (1930) id. No. 9, abstracted in Code of Laws on Marriage,
Family, and Guardianship (in Russian) 43 (1938). U.S.S.R. Supreme Court, Civil Appellate Division, Decision December 23, 1939, No. 837; December IO, 1939, No. 89;
February 4, 1940, No. n8, abstracted in Reikhel, "Martial Community Property
of Spouses in the Soviet Law" (in Russian), SoVIET STATE, No. 8/9, n4, 115 (1940).
100
U.S.S.R. Laws 1934, text 243.
101
R.S.F.S.R. Supreme Court, Decision, (1927) JUDICIAL PRACTICE No. 12, abstracted in Code of Laws on Marriage, etc. (in Russian) 43 (1938).
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Only the strictly personal ownership of a farmer, defined as "property proven to have been acquired by his personal means or property
considered to be personal belongings under local customs" (Land Code,
Section 77), constitutes his estate and descends under the Civil Code.
A farmer may dispose by will of this property only. But property incidental to farming (buildings, right of toil tenure of land, implements,
livestock, fowls, and the like) is considered to be in the joint undivided
ownership of the entire farming household, of all its members, including relatives by blood or strangers working and living under the same
roof. "The ~embership increases by marriage, birth, and informal
adoption of strangers and decreases by severance of a member or his
death. But the share of a deceased member remains in joint ownership
and does not descend by inheritance." 102
-These rules are based upon the provisions of the Land Code enacted before the collective farms became the prevailing type of farming
in Soviet Russia. That these rules still apply to the few farming
families that did not become members of collective farms, is beyond
doubt. However, inheritance in case of the families of members of collective farms is controversial. An independent farming family carries
6n all its business jointly. On the other hand, the membership in a collective farm is individual, as is the distribution of collectively obtained
income from such farm. Every member of a household belonging to a
collective farm receives his own share in this income personally in proportion to his own labor. This share consists of a definite sum in cash
and a quantity of products in kind. But the house-and-garden plot
appurtenant to the dwelling is assigned to a household, not to an individual. Likewise, the house itself is the property of the whole family.
Each farming household belonging to a collective farm not only participates in the collective work but also is allowed to conduct its own
husbandry on the house-and-garden plot assigned to it. The farming
property on the house-and-garden plot, though small, may be substantial, e.g., there might be one cow, two calves, pigs, and fowls. This
farming is conducted on the old-fashioned family basis.
There is no statute dealing with inheritance in the case of families
belonging to the collective farms. The R.S.F.S.R. Supreme Court has
ruled that the share received by each member of such a family from
102

2 CIVIL LAW 474 (1938), cited supra, note, 49; R.S.F.S.R. Land Code of
secs. 66, 67, 72. The concept of the farming household is discussed at length
in the chapter on the Collective Farm in the forthcoming book. See also supra, Part ·
II, I.
1922,

1 947

J

SOVIET INHERITANCE LAW

the collectively obtained income of the farm, according to the so-called •
"labor days" credited to him, constitutes his personal ownership. It
comes under the Civil Code and descends in accordance with Sections
108
416-435 of the Code.
No decision is available with regard to property pertaining to the
farming of the family on its house-and-garden plot. At the beginning
of collectivization, some writers expected that the farming household
would be absorbed by the collective farms ( Stuchka, Diakov) 104 or at
least that the old concept of the peasant household could not be applied
to such families as joined the collective farms (Rosenblum,
Evtikhiev) .105 Yet with the growth of the collective farms, the independent farming of family households within such farms did not show
any tendency to disappear. Though unwelcome, household farming has
been allowed within the collectivized system, because it proved to be
indispensable. But no legislation has been enacted defining the relations
of members of the household in the new situation. Is such a household
still regulated by the Lahd Code or, if it is in joint ownership, does it
come under rules of joint ownership, provided by the Civil Code? Tlie
question is complicated by the fact that, conceivably, the members of the
household may contribute their personal shares of collectively obtained
income to the development of the individual farming of the household
to which they belong. Do such contributions merge in the joint property of the household without creating any advantage for the contributors?
The textbook on the Law of Collective Farms of 1939 states somewhat vaguely that "Sections 61 et seq. of the Land Code still characterize to a large extent the household in a collective farm." 106 A similar
textbook of 1940 says more cautiously that "these rules may be used
within certain limits in defining the legal status of a household belonging to a collective farm." 101 These statements are followed by lengthy
discussions of the specific economic position of the household in a collective farm. The general aim of all the legislation concerning collec108
R.S.F.S.R. Supreme Court, Presidium, Resolution of March 3, 1932, SOVIET
JumcE (in Russian), No. 14, 32 (1932).
104
Stuchka, "General Principles of Land Tenure" (1928), REVOLUTION OF
LAW (in Russian) No. 3, 12; DIAKov, PROBLEM OF INHERITANCE IN THE CoLLECTIVE
FARMS (in Russian) 21-22 (1930).
105
RosENBLUM, LAND LAW OF THE R.S.F.S.R. (in Russian), 3d ed., 270 (1929);
EVTIKHIEV, LAND LAW (in Russian), 2d ed., 282-283 (1929).
100
LAw OF COLLECTIVE FARMS (in Russian 1939) 343.
107
LAw OF COLLECTIVE FARMS (in Russian 1940) 305-306.
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tive farms is to keep the farming of the household within certain limits,
reducing it to the status of an auxiliary source of subsistence of the
household, while maintaining participation in the collective farm as the
chief source. However, the legal writers fail to indicate which of the
· old provisions concerning the household are applicable in the new
scheme. Regarding the inheritance, the textbooks agree that "after the
death of a member of a household b_elonging to a collective farm, no
succession to any portion of the undivided property of the household
takes place." 108 Only in case the household consists of one sole person,
then according to the Instruction to the Notarial Offices of 1939 (Sections 126, 127) a succession opens under the provisions of the Civil
Code.100 Otherwise, according to the textbook on Civil Law of 1944.
"no succession takes place upon death in a farming household; merely
is its membership diminished. . . . The share of the deceased is not
separated for the undivided joint property of the household but remains in the undivided use of the surviving members." 110 Many other
problems have been raised by the soviet legal writers but have remained
thus far unanswered.111

VII
RECAPITULATIO;N

The outcome of the development of the soviet law of inheritance
strongly argues for inheritance as an indispensable legal institution of ·
an organized society. The right of succession must be deeply rooted
in the human mind to withstand, as it did, the challenge included in the
original provisions of the soviet laws and the teachings of the soviet
legislators and jurists. They did not regard this right highly and expected to get along without it. The early soviet enactments denied
succession rights, and the recent' attempts of the soviet jurists to minimize the denial show only the change in their attitude toward inheritance. But such retrospective new interpretation cannot eliminate the
clear language and well-expressed int~ntion ·of the early soviet law
directed against inheritance.
108

Id. (1940) 312; cf. id. (1939) 352.
Instruction of the R.S.F.S.R. People's Commissar for Justice of November 17,
1939, concerning Notarial Offices; Notarial Offices, (in Russian 1942) 40.
110
2 AGARKov, CIVIL LAw 279, 283 (1944), cited supra, note 49. ·
111
.
Orlovsky, "The Household in the Collective Farm," 2 PROBLEMS OF SocrALIST LAW (in Russian), IO (1927); Steinberg, "Legal Relations of the Farming Household" (in Russian), SoVIET JusTicE, No. 20/21 (1938); LAW oF COLLECTIVE
FARMS (in Russian 1939) 342.
109
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Succession rights were admitted in 1922 as a compromise. Inheritance was allowed with several restrictions affecting the right of the
citizen to dispose of his property by will, limiting the size of the estate
subject to descent and distribution, and later subjecting it to a heavy
progressive tax. Only the surviving spouse, the descendants, and actual
dependants of the decedent were allowed to take his estate in testate or
intestate succession. Moreover, the provisions of the Civil Code have
created numerous occasions for escheat of the estate. Although the traditional terminology was used in drafting the pertinent provisions of
the Civil Code, the old terms acquired in soviet law a new meaning.
For example, under Section 422 of the Civil Code prior to 1945, a
testament under the soviet law appeared to be merely a redistribution
of shares in the estate among the persons who in any event take his
estate by operation of law.
However, since the compromise of 1922, the soviet law exhibits a
tendency to remove gradually the restrictions imposed upon inheritance
and to revert to traditional concepts. The declaration of socialism
achieved in the Soviet Union made in the 1936 Constitution did not
stop but, perhaps, even accelerated this process. The courts have
shown a strong inclination to interpret the restrictive statutory provisions in favor of succession rights. Apparently, the practical injustice
of some provisions became more evident in the application of abstract
rules to actual human relations. Recent statutes have shown the same
tendency and gradually have i!ltroduced century old concepts into the
soviet law of inheritance. As a result, the present soviet law of testate
and intestate succession may be to a large extent explained and interpreted in terms of the inheritance law of civil law countries. Together
with the change of statutory provisions, a change in doctrine, in idealogy and philosophy, is in evidence. The soviet jurisprudential writings
as of 1945 have traveled since 1923 a long road back to traditional
concepts. Elimination of collateral relatives other than brothers and
sisters in intestate succession and in testate succession in the presence of
descendants, ascendants, and the spouse, as well as rigid formalities of
a soviet testament, seem to be at present the only striking remnants of
the numerous restrictions imposed originally in soviet law upon the
right of succession. Even in this respect, a backdoor to free disposal is
open by· permitting the depositors of money or governmental bonds
in the soviet banks to assign their deposits to any person of their own
choice.
Thus, no restriction upon the accumulation of private wealth flows
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from the soviet law of inheritance. This does not mean that no such
restrictions exist under the soviet law. There are strong and rigid
restrictions, but these are to be found outside of the law of inheritance in
other sections of soviet law. They are rooted in the general structure of
the soviet social order, barring private capital from legitimate and
profitable avenues of activities. They are fully expressed in the constitutional provisions and in the soviet law of property. The present
soviet law of inheritance is an attempt to reconcile a social order which
has no precedent with the traditional concepts of succession rights.

